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STATEMENT OF ISSUES 


1. Whether the entry of judgments by Central Trust 
Company Rochester N.Y. against 
Jerome C. Rosenthal Joseph Fazio 
Leonard Morris Leonard Zaccaglino 
Elizabeth Bauer Frank Rizzo 
in the New York State Supreme Court on May 13, 1976 


violated any order of the United States District Court for 


the Western District of New York? 


2. Whether the United State District Court for the 
Western District of New York had jutrisdiction to stay 


actions commenced by Central Trust Company Rochester N.Y. 


Jerome C. Rosenthal Joseph Fazio 


Leonard Morris Leonard Zaccaglino 


Elizabeth Bauer Frank Rizzo 


in the New York State Supreme Court and/or stay the entry 


of judgments therein? 


PRELIMINARY STATEMENT 
AND STATEMENT OF THE CASE 


Appellant Central Trust Company Rochester N.Y., 


herein referred to as "Central", seeks to reverse 


an Order and Decision dated July 21, 1976 (a86-90)1 


issued by the Honorable Harold P. Burke, United 
States District Court Judge, Western District of New 
York. 

On December 31, 1976, Chili Heights Asscciates, 
a New York partnership, filed a petition (A9) for a 
real property arrangement under Chapter XII of the 
Bankruptcy Act, 11 U.S.C. §801 et. seq. 

Central did not loan any funds to Chili Heights 
Associates, however, it did loan approximately 
$100,000 on a demand note basis to six indiviuuals, 
none of whom has filed for relief under the Bankruptcy 
Act. Actions to enforce payment of the demand notes were 
commenced in the New York Supreme Court in the months of 
December 1975 and January 1976. 

On February 5, 1976, the U.S. District Court for the 
Western District of New York entered a temporary stay 
(A-13) enjoining the continuation of any suits against 
Jerome C. Rosenthal, Leonard Zaccaglino, Leonard Morris, 


All references are to pages of the Appendix submitted 
with this Brief. 


Elizabeth Bauer, Joseph Fazio and Frank Rizzo, herein 
referred to as the "Individuals." This temporary stay 
was issued in connection with an Appeal by the 
Individuals of Bankruptcy Judge Hayes January 29, 1976 
Order (Al1-12) which modified his Order of January 5, 
1976, (ALO). 

On March, 1, 1976), the U.S. District Court for the 


Western District of New York modified its February 5, 


1976 Order (A13) by issuing an Order to Show Cause 


(A14-1'5) which permitted Central to proceed with its 

New York State lawsuits against the Individuals pending 
the determination of its Application (Al14-37) for relief 
from the February 5, 1976 temporary stay (A113). 

Thereafter, the U.S. District Court for the Western 
District of New York issued a series of Orders, the 
effect of which was to release Central from the provisions 
of the Court’s February 5, 1976 Order (Al3). Asa result, 
on May 13, 1976, Central entered judgments in the New York 
State Supreme Court against the Individuals on the demand 
notes (A20-35). 

On May 26, 1976,'"'.S. District Court for the Western 
District of New York issued an Order to Show Cause 
(A44-46) why the judgments entered by Central against the 
Individuals should not be vacated. On July 21, 1976, the 

issued an Order (A86-90) vacating Central's 


along with a decision stating that Central's 


judgments had been entered in contravention of the 
District Court's stay Orders. 

This appeal is taken from the Order of July 21, 
1976 (A86-90). 


The execution of this Order being appealed has been 


stayed pending appeal by an Order of the U.S. District 


Court, Western District of New York, dated September 14, 


1976. 


FACTS 


In the months of December 1975 and January 1976, 


Central commenced sixteen actions in the New York State 


Supreme Court, against the following persons: 


Leonard Zaccaglino 
Elizabeth Bauer 
Frank Rizzo 
Leonard Morris 
Joseph Fazio 
Jerome C. Rosenthal 
These actions were based on demand notes (A20-35) 
exccuted by the various Individuals in their individual 
capacity. 
On December 31, 1975, Chili Heights Associates, 
a partnership filed a petition (A9) in the United States 
District Court for the Western District of New York seeking 
relief pursuant to the Chapter XII of the Bankruptcy Act. 
ll U.S.C. §801, et. seq. The petition was on behalf of 
the partnership only, and not on behalf of any of the 
individual partners. The Individuals hereinbefore named 
were members of the partnership. The filing of the 


Chapter XII petition had no effect on Central's 


Be 
sixteen New York State Court actions, since none of the 
Individuals had sought relief under the Bankruptcy Act. 
On January 5, 1976, Bankruptcy Judge Hayes issued an 
Order (A-10) staying suits against Chili Heights Associa- 


tes, its nominee corporation Chili Heights Apartments, Inc. 


and any suits involving guarantees of the partnership's 


indebtedness by the individual partners. Central's State 
Court actions were unaffected by this Order, since its 
suits were based on individual demand notes (A20-35) and 
not on guaranteed indebtedness. 

On January 29, 1976, Bankruptcy Judge Hayes issued an 
Order (All-12) modifying his January 5, 1976 Order (A10) 
so that suits only against the debtor Chili Heights 
Associates were stayed. Ayain, Central remained unaffected, 
and its New York State Court suits proceeded through the 
pleading stage. 

Bankruptcy Judge Hayes January 29, 1976 Order (All-1l2) was 
appealed by the individual partners to the U.S. District Court 
for the Western District of New ‘York. On February 5, °1976, that 
Court issued a temporary stay pending appeal (Al3) which rein- 
stated the January 5, 1976 Order (Al0) of Bankruptcy Judge 
Hayes and further ordered: 

eeethat all persons br and they 
hereby are stayed and ejijoined 
from commencing or continting 
any suit against JEROME C. 
ROSENTHAL, ESQ., LEONARD MORRIS, 
ESQO., ELIZABETH BAUER, JOSEPH 
FAZIO, LEONARD ZACCAGLINO, FRANK 


RIZZO, until the aforesaid appeal 
is determined. (A113) 


By its terms the District Court's February 5, 1976 
temporary stay (Al3) was to be in effect only until the 
District Court determined the appeal of Bankruptcy Judge 
Hayes January 29, 1976 Order (All-12). When the District 
Court's temporary stay pending appeal issued (Al3), Central 
suspended action on the State Court proceedings and sought 
relief from the temporary stay Order (Al3) on the ground 
that the District Court had no jurisdiction to stay Central's 
State Court suits against the Individuals. On March l, 1976, 
the District Court granted Central partial relief from the 
temporary stay (Al3) by granting it permission to (Al14-15) 
to proceed with its actions in the New York State Supreme 
Court, with the condition that no judgments could be entered 
in the New York State Court actions until the District Court 
determined the issue raised by Central's applicaticn (Al14-37) 
for relief from the temporary stay pending appeal (Al3). 

On March 18, 1976, the New York State Supreme Court 


guanted Central summary judgment in its actions on the 


sixteen promissory notes (A20-35) executed by the Individuals. 


These Orders granting summary judgment determined the final 
liability of the Individuals on these notes, the time to 
appeal the Orders granting summary judgment having expired. 
New York CPLR 5513 (a). Central in compliance with the 
District Court's March 1, 1976 Order (Al4-15) did not enter 


the judgments. 


=~ oe 


On April 26, 1976, the District Court issued an 
Order (A38-40) determining the individual partners' 
appeal of Bankruptcy Judge Hayes' January 29, 1976 
Order (All-12). The decision vacated the January 29, 
1976 Order of Bankruptcy Judge Hayes: (All-12) which 
stayed suits only against Chili Heights Associates and 
reinstated the January 5, 1976 Order (A190) which stayed 
suits against the debtor, its nominee corporation and suits 
based upon guarantees of the partnership indebtedness. The 
April 26, 1976 Order and Decision (A38-40) also vacated the 


temporary stay of the District Court dated February 5, 1976, 


(Al3) which by its terms, was effective only until the appeal 


was determined. 

On May 10, 1976, the District Court issued its Order and 
Decision (A41-43) on Central's March 1, 1976 Application 
(A1l4-37). The Court referred to its April 26, 1976 (A38-40) 
decision wherein it reinstated Bankruptcy Judge Hayes 
January 5, 1976 Order (A100) and then vacated and 
final paragraph of its March 1, 1976 Order to Show Cause 
(Al14-15) which allowed Central to proceed with its actions 
in New York State Court actions against the individuals, 
except that no judgments could be entered until Central's 


March 1, 1976 application (Al4-37) was determined. 


The effect of all the Orders and Stays on May 10, 1976 
were as follows: 


1. All suits against Chili Heights 
Associates, its nominee corporation 
and suits based upon guarantees of 
the indebtedness of Chili Heights 
Associates were stayed by the 
District Court's reinstatement of 
Bankruptcy Judge Hayes January 5, 

1976 Order; (A110) 


The District Court's February 5, 1976 
temporary stay (Al3) against suits 
against Jerome C. Rosenthal, Leonard 
Morris, Elizabeth Bauer, Joseph Fazio, 
Leonard Zaccaglino, and Frank Rizzo 
was by its own terms vacated upon 

the District Court's April 26, 1976 
decision; (A38-40) 


The paragraph of the March 1, 1976 
Order to Show Cause (Al4-15) allowing 
Central to proceed in New York Supreme 
Court but not enter any judgments was 
vacated and nullified by the District 
Court's May 10, 1976 decision (A41-43). 


Since the New York State Supreme Court actions were not 
based upon guarantees of partnership indebtedness, and since 


May 


10, 1976 decision (A41-43) vacated the prohibition against 


entry of judgments in State Court against the Individuals, 
Central entered judgments based upon the New York State 


Supreme Court Orders granting summary judgment. 


Individuals thereafter applied to the District Court 
PI 


mM 


fo have the New York State Court judgments vacated. Such 


relief was granted by the District Court on July 21, 1976 


(A86-90). A notice of appeal to the United States Court of 


Appeals for the Second Circuit from that Order was filed by 


Central. 


THE NDIVIDUALS ON 
NOT PROHIBITED BY ANY 
UNITED STATES DISTRIC’ 
BANKRUPTCY 
Whether 
Court in entering sixteen 
the Individuals involves 
Central believes that 
and that a factual 
by reviewing 
The judgments 
were entered on May 13, 1976. 
Ordered those judgments vacated 


(A86-90), when it 


Court's May 10, 1976 Order 


respectfully submitted that such finding 


\ 


error. Simply stated these are the pertinen 
Orders: 
On March 1, 1976 the District Court 
Central to continue its sixteen (16) 
against the Individuals so long as 


enter judgments (Al4-15). 


On May 10, 1976 the District Court 
he aforesaid March 1, 1976 Order 


As of May 13, 1976, the only stay 


effect by any Court was Bankruptcy Judge Hayes' 

January 95, 1976 Order’ (Al 0) which stayed suits 
* 

against Chili Heights Associates (the debtor), 


’ 


its nominee corporation, and suits against the 


Individuals based on a guaranty or the partner- 


ship indebtedness. Since Central's actions were 
based on personal demand notes (A20-35) made and 
delivered by the Individuals, they did not fall 
within the confines of the January 5, 1976 Order 
(Al0) and Central was free to enter its judgments. 
Based on the foregoing, Central clearly did 

not violate any Order of any Court in connection 
with the entry of Judgments and the Order vacating 


the Judgments (A86-90) should be reversed. 


THE (DISTRICT COURT IN A CHAPTER 
XII PROCEEDING LACKS JURISDICTION 
TO STAY SUITS AGAINST PERSONS WHO 
HAVE | NOT PTLED FOR (RELIEF UNDER 
THE BANKRUPTCY ACT 


Bankruptey ACG S401) (1 UlSec. Sei). sets: orth 


the jurisdiction of the Bankruptcy Court in a 


Chapter XII proceeding: 


Where not inconsistent with the 
provisions of this chapter, the 
court in which the petition is 
filed shall, for the purposes of 
this chapter, have exclusive 
jurisdiction of the debtor and 


his property, wherever located. 


(Emphasis Added.) 


It is clear that a "debtor" within the 
meaning of Bankruptcy Act §411, 11 U.S.C. 
is one who files a petition under Chapter XII: 
For the’ purposes of this chapter... 
(6) "debtor" shall mean a person,... 
who files a petition under this 
chapter. Bankruptcy Act §406(6), 
PhS ROG. 
Furthermore, the U >. District Courts have 
no greater jurisdiction in a Chapter XII proceeding 
than. the: Bankruptcy Court,’ that is, 


jurisdiction 


over the debtor and his property: 


Where not inconsistent with 

the provisions of this chapter, 
the jurisdiction of appellate 
courts shall be the same as in 
a bankruptcy. proceeding. 
Bankruptcy Act §416, 11 U.S-C. 
§816. 


None of the Individual partners of Chili Heights 


Associates filed for relief under the Bankruptcy 


Act. The sole entity in Chapter XII is a partnership, 
which is a separate and distinct entity from the 
Individuals, and fully authorized to file a petition 
under Chapter XII. 
A petition may be filed by 
one or more or all of the 
general partners in the separate 
behalf of a partnership or 
jointly in behalf of a partnership 
and of the general partner or 
partners filing the same... 
Bankrupoucy (Act 85 (0b), 11 U.S.C. 
§23, made applicable to Chapter XII 
proceedings by Bankruptcy Act 
S402, 12 UsS6C. e802. 

Since none of the Individuals filed a petition 
under Chapter XII along with the debtor Chili Heights 
Associates, none of the Individuals is a "debtor" 
within the meaning of Bankruptcy Act §406(6), 11 


U.S.C. §811. This being the case, ‘neither the 


Bankruptcy |\Court ‘nor the U.S.’ District Court has 


Jurisdiction over the Individuals and their 
individual property, so as to have the power 
to stay Suits against them 

Second Circuit case law provides 
further authority for the above stated contention. 


In case of In re Stanndco Develop 


20) LO50))\C2nea C23. i876) 
that a reorganization court could 
uation of state court proceedings 
of the "Debtor" would be affected thereby. 
Stanndco was a proceeding under Chapter 
Bay Kruptcy Act, LT U.S.C. S501) et. secs, ate 
holding is equally applicable to a Chapter XII 
proceeding s this, since the jurisdiction 
of the Chapter X court is identical to that of 

\ 

the Chapter XII court, that is "...exclusive 
jurisdiction of the debtor and 
wherever located." Bankruptcy 


US eG es Sols Barkruptey AC Bai: | HS jan hea ALA 


In Stanndco, the Court stated that: 


The district court in reorganization 
proceedings has no jurisdiction 
under the Act to restrain state 
court proceedings seeking to entorce 
liens on property not belonging 

to the debtor. In re Patten Paper 


Con, BO) Fs) 20) Fon) 765. (7th 

Cir. 1936); 6 Collier on Bank- 
Puptcy $3.32 at) ip. (O57 (14th ed., 
1972). Suits against persons 
concerning property which is not 
that of the debtor do not interfere 
with the reorganization of the 
debtor's estate and therefore are 
not enjoinable by the -bankruptcy 
court. in) re Manes Tov Ene. 229 
EF, G2 314 ((7en Cie. 1958) at 316- 
317.) "Congress \dzdaq not give the 
bankruptcy court exclusive juris- 
diction over all controversies 

that in some way affect the debtor's 
estate." Callaway v. Benton, 

336 Us8s 23-, 142, 69 8. Co. £35, 
44., 93 Le Bday S53, S6L. Cleese). at 1053. 


It is essential to note that in Stanndco, 


a state court judgment against the surety on 
the undertaking given to discharge the mechanics’ 
lien could have an effe on the debtor's property 
Since the debtor had fully indemnified the 
Surety, against loss on the undertaking by 
having deposited a letter of credit. Despite this, 
the Court permitted the mechanics' lienor to 
proceed with its state court action, since it 
held the District Court lacked jurisdiction to 
stay the suit. 

In this case, Central's state court actions 


were based upon notes executed by the Individuals 


in their individual capacity, and as 

do not involve -he debtor and his 
"within the meaning of Bankruptcy 

ACt G4l1i5 2) D.5.Cy) ss Moreover, enl 
of any judgments against the Individuals would 
be only against their individual property, 
against any property of Chili Heights Associ 
the entity in the Chapter XII ‘oceeding. 
even more clearly than in Stanndco, 
Court lacked jurisdiction to stay state cour 


suits against the Individuals. 


Therefore, it is respectfully submitted that 


the District Court in this case lacks jurisdictior 


to stay proceedings, or the entry of 


against the Individuals. 


CONCLUSION 


It is respectfully submitted that for the reasons 
set forth above, the July 21, 1976 Order (A86-90) of 
the United States District Court for the Western 
District of New York which vacated sixteen judgments 
entered by Central against the Individuals on May 13, 
1976 in New York State Supreme Court, Monroe County, 


must be reversed. 


DATED: September 15, 1976 
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Johnson D. Hay 


Being duly sworn, deposes and says: That he is associated with The Daily Record 
Corporation of Rochester, New York, and is over twenty-one years of age 


That at the request of 


WOODS, OVIATT, GILMAN, STURMAN AND CLARKE (Gary F. Amendola, Esq.) 


Attorney(s) for 
Appellant 
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September ] 


Notary Public 
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